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This is an appeal from a judament f the United States 


Court for the Southern District of New York, rendered September 

1976, convir 1g appellant and others of Unlawfully Distributing and 
Possession with Intent to Distribute a Controlled substance, in violation 
OF Titre 2t U. » Sections 812, 841(a)(1), 841 (b)(1)(A) and Title 


18 U.S.C. Section 


Appellant was sentenced to one year's imprisonment, of which nine 


months was suspended, plus three years probation 


This action was tried to a jury from July 20th through July 22nd, 
1976, Hon. Milton Pollack presiding. At the end of the trial the 
Court dismissed the conspiracy count against all of the defendants, and 


appellant was convicted of the fifth count of the indictment. 
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When we qo to the room in the rear, I beqan 
count, to count the money. 

Was Mr, 


After I counted ovt -- 


Who were you with when you counted? 


I am with Mr. Martinez. 


OURT REPORTERS 
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jbesb Balmer-direct 
Okay. After I counted out the money 


exhibited the money to Mr. Martinez -- Okay, I was counting 


out, I had *o count out four $1700. I was buying four 


ounces. So that i 26800, 
So I counted out the $6800 from this 912,000 
I had, put the rest back, Ss I finished counting the 
money, Mr. Vazquez hoiléred to the back was everythina 
all right and Martinez says, “Everythina is everything," 
What did you understand "everythind is 
everything" to mean? 
That 1s street jargon meanina that the same 
everything is okay. 
Was that used in connection with the narcotics? 
Quite often, 
After Mr. Martinez said, "Everything is 
everything," what happened? 
We left out of the club and Mr. Martinez told me 
to wait there, be patient, the man would be there shortly. 
What did you do with the money? 
Put the money back in the trunk, 
Did you open the trunk? 
No, gave it to Mr, Wright. He put it back in 


the trunk. 


Was Detective Wriaht operating aS an undercover 
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trunk 


, 


ist l 


1AC you 


He cert 


! 


After 


where, 


4iqa 


) 


iave 


rin 


Did 


That's 


lrecti 


occasl 


sCS . 


Did you 


Yes. 


Who? 


Mr. Rod 


Do you 


HI THERS 


ilmer-direct 


rsel at that 


ainly was. 


Detective Wriqht 


putting the money 


Vazquez went 


. Martinez went 


Vazquez walk north on ! 


correct, and the others 


nq your attention 


on to see Martinez 


see anybody else 


riguez, 


see Mr. Rodriquez 
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toward 


toward 


> 


walked south 


s llth Street 


s 1@th Street. 


to approximately 


and Al 


at that 


in the 


COURT 


qarin again; 


time? 


courtroom 


balmer-direct 


Point him out. 
the gentleman sitting b 


multicolored shirt 


identification 


your Honor, 


what did he 


{ said, "What was happening?" 


He told me, "Be patient, everything was okay.’ 


Was anybody present at that conver: ition 


of you? Was anybody else present? 


Just myself and Martinez 


After hat conversation, where, if 


Mr. Martinez do? 


lle went back to where he was standing and 


With Mr.kKodriquez. 
Where was Mr. Rodriquez? 


Mr. Rodriquez 


RIC T COURT REPORTERS COURTHO) 
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ARE NEW YORK. NY yd 


spoke 


was on that corner, where that 


Balmer-direct 
I had been parking previously, 


corner of Avenue B and 10th Street 


liow long d y stay there? 


Algarin with them at 


After those minutes passed, what happened? 
fartinez and Mr, Rodriquez and Mr. 
my direction and told me that ever 


was ready and told me -- and directed 


I woule like to know w! 


$aia 
- Martinez said everything was ready and 
directed me into 172, which Ss the social club that I 
of earlier, the Yabucoa, We went inside and to t 


and the same place where 1 counted the money earlier that 


Who else entered the club besides vyourse] f? 


It was Mr. Martinez, Mr. Rodriguez and there was 


person in the club that I had not before, 


Could you describe him to the jury? 
The person I had not seen before? 


Right. 
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Balmer-direct 
lle was about 5 feet » Re 
built : hy-dlike Afro, 
had on a qrey coat, a blue turtleneck 


medallion chain hangin 


aid ne 


with a larae plastic 


Rodriquez and Mr, 


I checked first and I saw 


showing me the rocks that was in it and everything and 


indicating that it was really great heroin, I then took 
the baq and placed itt under my belt. 

After I placed it under my belt, I told him 
had to go to the trunk to qet the money. 
Who did you say that to? 

I said that to this unknown gentleman and Mr, 


Martinez. 


What happened when you said that? 
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Mr. Rodriguez -- I beaqan to walk out toward: 


entrance where we entered and Mr. Rodriaqcuez put 


! his hands on my chest and sort of pushed me !:ack and told 


nd the area was a little -- about this, maybe 


1 little narrower than this, coming out of that rear part 


(, You are indicating an area of about three or 
ten feet between counsel table and the prosecution table? 
Ih ‘ That's correct, After I placed the money into 
iv my belt - the heroin into my belt, I am going down to the 


' trunk tu get my money and as I am going this way, Mr. 


a) " 


Rodriguez says, Hey, you are not qoind, you are not leavina 


at) the club, 


He 1s you, Detective Balmer, an. you are 


Podrigquez and Detective Balmer starts walkina to vou. 


What did ‘rou do? 
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jbesb Rodriquez-direct 

To Investigator Non Clark. 

Now, did there come a time after you read these 
rigqnts that you heard any of the defendants Say anything 
about 

SOLCMON : This is objected to. 

THE COURT: This is after the rights are read. 

MR. SOLOMON: Those keys. There is an 

don’t like. 

‘HE COURT: He said the keys he took awa, 
the qentleman. 

MR. SOLOMON: From whom? 


MR. SLEFERT s Martinez, 


MR. SOLOMON: I withdraw the objection, 

See, that's why I insi 

"HE COURT: Just stop there. 

Was anything said about the keys after you took 


them from Martinez: 
THE WITNESS: Yes, sir. 
THE COURT: What was it? 
THLE WITNESS: The defendant Colon stated that 


the keys belonged to him. 


That 1s tne defendant Colon Rodriguez? 


The defendant with the grey sport jacket. le 


d that the keys were his and I asked him what the kevs 
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Rodriguez-direct/cross 
and he says the keys were for > har. 
I asked him wiat a particular 

he said it was for the jukebox. 


owned the bar and he told me he ran the 


Did he give an address of the bar? 
I don’t recollect. 
SIFFERT;:; The Government has no further 
oft this witness, 
THL COURT: Is there any cross-examination? 
>- EXAMINATION 
‘ABACOFF : 
When was the first time that you saw Pedro 
Vazquez at Varick Street? 
The first time? it was close to ten o'clock, 
And he wasn't present at the time the other 
defendants were arrested, was he? 
Sir. 
TABACOFF: No further questions. 
THE COURT: Any inquiry from Mr. Spitzer or 
MR. Solomon? 
MR. SOLOMON: No cross, your Honor. 


MR. SPITZER: No cross-ex? jination. 


THE COURT: Thank you very much. You may be 
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}besb Balmer-cross 124 


There were several people present. I do not 


recall seeing Mr. Vazquez. 


Jid you ever apprehend the unknown individual? 


I never apprehended anyone. 


Did anyobdy apprehend the unknown individual 


who 


supplied the heroin? 


R A I don't believe so, 
9 MR. TABACOFF: I have no further quest:ons of 
10) this witness. 
1] THE COURT: Mr. Spitzer, have you any questions? 
12 Mr. Solomon, have yon any questions? 
; MR. SOLOMON: Two or three, very short. 
14 CROSS: -UXAMINATION 
15 BY MR. SOLOMON: 
16 ay In all your transactions to which you testified 
17 here yesterday and this morning on cross-examination, did 
18 you ever speak to the defendant Algarin? 
19 A I was introduced to him. 
”) QO I didn't ask you about that. Did you ever 
2] srcak to him? 
w 22 A I acknowledged the introduction that was made 
24 by Mr. Martinez to Mr. Alqarin and he acknowledged me. 
oA Q And that's all? 


That*s tt. 
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ybesb Kalmer-cross 
never discussed narcotices with 
I did not. 
discussed the weather W 
No, ? not. 
Isn't it right, you don't speak 
I bea your pardon? 
Do you speak Spanish? 
Well, not that well. 
MR. SOLOMON: Thank you, Sir. 
TiikL COURT: Mr. Spitzer, any questions? 
CROSS -EXAMINATION 
MR. SPITZER: 
When for the first time did you: meet with Mr. 
Rodriquez? 
On the street. 
What time and what date? 
In and around -- well, it was April 28th. in 
and around, say, 3:00 -- say 4:00 -- around 4:00, 4:15. 
(a) SO about 4:15 on April 28th? 


That's correct, 


Now, that is the very first time you ever met 


Mr. Podriguez, is that correct? 
A That's correct. 


With whom did you meet other than Mr. Rodriquez 
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2 at that time? 
} A When I met with Mr. Rodriauez? 
1 Yes. 
p Mr. Algarin was with him and Mr. Martinez. 


Were you introduced to Mr. Rodriquez by anvone? 


‘ A Was I introduced? 


8 At the time, 
4 i There was never an introduction between any -- 
10 Mr. Martinez and myself. 
1] a Il am talking about Mr. Rodriguez. 
V2 Who introduced you to Mr. Rodriquez, if anyone 
did? 
M4 A Wobody introduced me to Mr. Rodriquez. 
) 
15 ©) When for the first time did yc learn his name? 
16 A After he was arrested, I imagine. 
17 0) Prior to tiat time, you never knew his name, 
18 never were intorduced to him? 
19 A Never knew his name, 
20 O After you met him -- incidentally, where did you 
21 meet him, at what corner? 
22 A It wasn't on the corner. 
23 Q Where did you meet him? 
2A A I met him outside of 172 -~ this is between 170 


and 


172 on Avenue B Letween llth Street and 10th Street. 
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And that was right next to the Club Yabucoa? 

Well, that is the first time that we were 
touether. I had seen him prior to us like meeting ina 
togetner. 

YOu say you had seen him prior to the 

That's correct. 

When did you see him prior to that time? 

him on the corner of 10th Street and 

Avenue l,on the northeast corner on Avenuc B, 
Alqarin and ! Martinez. 

And you did not talk to him at that time? 


r. Martinez or Mr. Alqarin at that til 


Well, I called to Mr. Martinez and we met. 
THaAt"* Ss, 17 
And then Mr. Martinez went back to M 
And after that, you aqain met him in front of 
2 Avenue Lb, you say? 
YOu are correct. 
At the Yabucoa Club? 


Yabucoa, 


And that is the very first time that you 


actually met him personally? 


That's correct. 
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Balmer-cross 


Did you have a conversation 


go: 


Can you tell us what was said, 


you and what you said 


Hie did somethina to 


me. 


and 


pushed me, 


Vhat was the very first time 


conversation with him? 


That.’s right. 


lie hands on your chest? 


put his 


Yes, he did. 


Did he put both hands on your 


One hand on my chest. 


Do you recall making the 


of investigation, 3501, Subdivision (e), 


from the bottom -- 


THE COURT: Show it to him. 


Do you have a copy of that 


Wo, I do not. 


lHE COURT: Show it to him, 


MR. SIFFERT: At this tine, may 


instruction from the Court as to the nature 


material? 
Unnecessary. 
CURT REPORTERS 
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chest 


statement 


page 3, 


in front of 


you had a 


Or one 
ina 


third 


you? 


we have an 


of the 3500 


report 


atement 


iat 


Detective Lalmer 


correct. 


on your ches 


THE WITNE 
THE 
with 


plural, an 


THE WITNE 
r'tlk COURT 
THE 
Now, inw 
placed on your chest? 

In betwee 


Was that 


MITRE RN 


COURT: 


Hhalmer-cro: 


statement. 


the clerh 


know 


tatement correct? 


" "“ 


e 
> 


on hands, There 


d, “Rodriaquez had 


to know 


He put his hand on 


if 


What you are saying 


A 


And the other hand 


os 


And the statement has 


That's correct. 


ce 
Ow 


But he put only one 


That's correct. 


hat part of the club was 


n the back room and the 


at the doorway? 


REPORTERS HR TED 


the 


nive 


}< 


W 


he 


statement 


chest. 


he put one 


> 


clenched, 


as 


“hand” in 


ind on you? 


hand 


that 


front entrance. 


balmer-cross 
At the doorway where you are 
bar Or pool table or whatever, 
-~- makes like sm hall, like 


roon, 


where were vou facina 
Rodriquez h hand on your 
street, 
And Mr. Rodriquez was facing the rear? 
That‘*s correct. 
r. Rodriquez have anythina in 
hand at the time, if you recall? 
His hand was clenched. rhe other hand was 
clenched; clenched ‘fist. 
Clenched fist? 
o what he had in the hand I didn't 
Is possible Mr. Rodriquez had a bottle 
hand at the time? 
No. 
Did you at any time observe Mr. Rodriquez have 
a bottle of beer in his hand? 


At no time did he have a bottle of beer in his 


hand. At no time did he have a bottle of beer in his hand. 


Isn't it a fact that as you were rushing out of 
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Kloy 


bes! 


10th and llth Street, 


between 


I den't recall the name of ji 


Do you know the 


cca 


did. 


q 


floor did 


floor. 
Lith 
did, 


have a 


Yo 
1¢ >» 


what 


S iy 


We l l ’ I 


Was 


up property envelopes to put 


in and I had a set of 


Mr. Martinez's envelope and - 


keys and 1 said 


they were his 


them," and he said, "They are 


lle was behind me. 
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floor, 


conversation 


and 


making 


all their 


keys that 


fer-direct 


outside of a 


number? 


to return 


10 to? 


did 


with the 


what did he say: 


up Or assisting in 


personal 


I was about to p] 


and Mr. Rodriquez 


to him, "Mr. Martin 


my keys," and I sai 


So I turned around 
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defendant 


makina 


ace 


told 


ez 


d, 


and 


property 


») 


me 


had 


I 


) 


"Okay, ' 


had 


Klopfer-direct /cross 
a conversa Mr. Martinez, a short 
then d > M odriquez, "What are thes 
elu.” 
is that?" 
Berd, 
it your club?" 


told me yes, he owned the River Bend 


envelope. 


Are there any que 


No questions, 


No auestions. 


Sergeant ls 1t sergeant? 


Investigator. 


Investigator Klopfer, you say that you observed 


Martinez qo up to the River Bend Social Club, 
River Bend Club. 


Is that the name on the awning? 


I believe it is a blue awnina with white 


A 


lettering. 
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Kilgqallon-direct 
I did. 
When was that? 


roximately 


- Martinez, 


iquez : } 1G } rorner of 10t! 


the courtroom to 


point him out 


the record re 
identification »-fendant Rcedriauez? 
All riqht. 

time, about 4 
Mr. Rodriquez, Mr. Algqarin and Mr. Martinez standina « the 
corner here. The next thing I seen was Mr. Vazquez walking 
south on Avenue B and he joined the three, so for a very 
brief time, I observed Mr. Vazquez, Mr. Alqarin, Mr. 
Martinez and Mr. Rodriquez standing on the corner. 

Then what happened? 


The next thing I observed, Mr. Vazquez walked 


north on Avenue B out of my view and Mr. Martinez crossed 
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own behalf, 
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Ollows: 


liquez, where were 


Where were you born? 
Puerto Rico, 

When did you come to the 

1956. 

When did you get married? 

1958. 


What were you doing when 


einqd 


you |! 


United 


you came 


states, what kind of work were you doing? 


First 1 started working a 


as a porter for two years and then I 


driver, and I drove a cah for twelve 


New York. 


After that, I went to wor 
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years 


k with 


hack 


in the 


a 


com 


I worked 


City 


any 


t 


license, 


of 


i} 


at 


Podriquez-direct 


ages, selling soft heveraqes, soft 


After that, I went to work for Jr 


were you at 
a manager of the store. 
after that? 
fter that I went to work for 
sells aroceries, wholesales it to aqrocery 
salesman. 
many years? 
About a year and 
ifter that, 
A\fter that, I went to work with this TT&S Bar 
and Grill, Incorporated. 
What is the name used by the 
Incorporated? 


The River Bend Bar and Grill. 


That's a har, and how long have you worked 


there? 
Since 1972. 
Are you the owner of 
Excuse me? 
Are you the owner of the bar? 


No, I run the bar. I manage the bar. 
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Are there other employees in the bar other than 


yourself? 


Yes, the rest are barmaids and the porter. 


During this time, how long have you resided at 


address? 


A I have b-e2n living there since 1970. 
8 0 Continuously? 
9 A Continuously. 
a 
10 Q Have you lived there with your wife? 
ar 
1] A My wife. 
\ 
12 ry How many children? 
13 rn Three daughters. 
M4 Q How oid are your daughters? 
4 BS) A One is 17, one is 13 and the other one is 7. 
& 
: 16 9 Do they go to school? 
17 A Yes, they do. 
a 18 0 What school do they go to? 
19 A St. Bridgette's Catholic Schocl. 
20 Q What does vour wife dc? 
21 p She's tow unemployed. She used to be a 


~ paraprofessional in that school and now is doing some 
23 voluntary work in that school. 
2A Q Is she getting paid for that work? 


25 i\ No. 


* 


SOUTHERN D «i: RIC] COURT REPORTERS. US COURTHOHE'Si 
FOLE* YORK. NY — °9l.wu 


*QUARE NEW 


a % ~, 
p Be, 
iw 4. €3 
jpesb Rodriquez-direct 24° 
9 a) Prior to her being unemployed, was she being 
3 | paid as a paraprofessional? 
{ A Yes, she was paid as a paraprofessional. 


) Now, have you ever been convicted of a crime? 


6 A iD). S220 
7 0) Have you ever been arrested? 
- A No, sir This is the first time. 4 

- ) ¢ Has ther2 ever been any trouble in your bar 
10) Since you started as manager? 
1] oO, SLE. 

, 1? () Is that bar opened when you're not there? 
1" Ay It 15 Opened wnen I'm not there. 
iM () And anybody can walk in, is that correct? 
1" A That's right. 

C Now, could you tell us, if you you remember, 

\ 

‘ i what happened on April 28, 1976? 
18 A Well, on that day, I walked down the street 

u 
19 from my house and as a routine job, I go to the bar, check 
#) everything, check the mail, come right back to the street 
2] and as I was walking down the street, I went to the east 
° 

29 corner of Avenue D to mai? my mail. G 
23 Q Avenue D and what street? 
v4 A Eighth Street. There's a mailbox there. 
25 After that, I went to the restaurant. I came 
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back co the street again and I stood over there for awhile. 
Then I met Medina or Martinez. 
Where did you meet Martinez? 
le was walking down the street on Avenue D, 
corner of 8th STreet. 
Did you know Martinez before that date? 
yes, I knew him before. 
did you come to know him? 


Weil, he usually goes to the bar as a customer 


' 
have drinks in there. He has been qoing to the bar very 
often. He had been goina there often. I had not seen him 
for three months before tnat day. 
In other words, before this date, you had not 
seen him for three months? 
A For three months I had not seen him but he used 
go to the bar. 
Did you ask him whe: >? he was or what hapnened? 
R. SIFFERT: Objection; leading. 
THE COURT: Overruled. 
Did you ask him why and where he was? 
A Yes, I asked him why, what happened he didn't 
the bar any more as he used to do. 


Continue, tell us what happened that day. 


So, then we walked hack. I walked back to 
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9th Street and I stopped there for awhile and I continued 
walking to 10th Street. I walked to 10th Street and 
Avenue 3}, 

On Avenue $8 and 10th Street, I stopped there for 
awhile and waited for a light and then I proceeded to walk 
toward llth Street. It happened that I saw a guy that I 
know in front of this club. There was a bunch of people in 
there and the guy I know was in front of this club. 

Started to talk to him 

Which club 2re you talking about? 

The Yabucoa Club. 

Go ahead. 

I started talking to him in front of the club. 
I talked to him for awhile and then I entered the club. 

I had a beer. AS I was buying the beer, this guy came out 
of the club from the back of the club, bumped into me and 
I said, "What's qoing on?" 

He kept walking. I had my beer and I walked 
outside the clup with my beer in my hands, 

Who was this man who bumped into you? 

This man -- 

Did you see him today? 


Yes, I saw him today. 


What's his name? 
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Rodriquez-direct 
Detective Balmer, 


Now, did yoo have occasion to see Alqarin that 


» I saw Alqarin. 
you ever seen him hefore that day? 
Did you ever know him? 


I had never met him before. 


bid you have occasion to see Mr. 


Vazquez that 


You never saw Mr, Vazquez? 


(Continued on next paae) 
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] 


~ @ Now, when you were arrested, who was arrested 


3 with you? 
' A They arrested me, myself, in the middle of the 
, block on Avenue B, between 10th and lith. 
6 Q You were arrested by yourself? 
7 A They arrest me there. 
° 9) Was anybody else with you at the time that you 
i) 
were arrested? 
: 10 A No 
i! Q After they arrested you, did t.-y take you to 
le a building on Varick Street? 
Is A Yes. 
M Q) Do you recall what happened at the building? 
1 A No. In the building, they questiv.ned me, they 
= took all my belonginas, all my personal thinqs,; what I 
a v had, and they got me in there for a while and then thev came, 
i some of these guys, the detectives, qot some questions, I 
Is answered them. They took my fingerprints and tliey took 


the photograph and everything and I stood there. 


rn 


They allowed me a call and I stood there. They 


took into the jail house. 


Q Did there come a time while they were takina 


your belongings that they took your car keys -- your keys 


from your -- 
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Rodriquez-direct 

Well, tney took whatever I had on my 

Well, the keys. 

Including the keys. 

Were the keys in your possession when they took 
them? 

I had them, 

Were these keys ever in the possession of 
Martinez? 

Not at all. 

And you heard the officer testify before and 
he testified that he was about to put your keys In an 

e belonging to Martinez. 

I heard when he said so but I never met 
Martinez after we were arrested until we were ready to go 
to sleep. 

That is the first time, tat day after the arrest, 
that you saw him? 


Yes, after the arrest. 


Did pu at any time ever give any set of keys 


to the bar and g*,11l to Martinez? 
NOY Sif. 
Did you ever have a conversation with Det 


Balmer at any time? 


Not at all. 


SOUTHERN D, ERIC] COURT REPORTERS. US COURTHOH 
FOLE. sQUARE NEW Veke Y 


Rodriquez-cios 


Excuse me? 


You saw Detective Anqel Rodriquez testify: 


Yes 
Was | the car with you when you 


handcuffs there? 


you ever Say anything to Martinez 


were sar? 


anything to Martinez when 

Yes P 
What you say to Masctinez? 
I asked him what was qoing on. 
What did he say? 

said we were arrested. 

you ever say, "I told you that blach 

shrimp"? 


No; B25; 


Did you ever say that Balmer was a cop? 


"I told you so"? 
Excuse me? 


You never said, "I told you so"? 
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What did you hear Alqarin 
He told him, “I hope they don't find 
Did you hear the defendant Rodriquez 


Martinez? 


hear him say? 


told you the black guy was a 


" 


shrimp. 


What did you understand the word "shrin 


MR. SPITZER: I object to it. 

THE COURT: Sustained, 

What does the word "Shrimp" in arga mean? 

You know what arga means? 

THE WITNESS: In street talk, it means a 
policeman or a cop, a police officer out of uniform. 

MR. SIFFERT: I would ask for a limiting 
instruction that that goes only to Mr. Rodriquez's 
credibility. 

THE COURT: Yes. This only has to do with the 


subject of Mr. Rodriguez's credibility and it has nothing 


at all to do with any other aspect of the case, 
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defendants: 

Title 21 of the United States Code, Section 841, 
privides in pertinent part, "It shall be unlawfull for any 
person knowingly or intentionally to distribute or possess 
with intent to distribute a controlled substance. ' 

The indictment charges all three defendants on 
trial and Gerardo Martinez with the distribution or 
possession with the intent to distribute the amount of heroi: 
that I mentioned. Before you can find any one of these 
defendants guilty of the crime charged in this count of the 
indictment, you must be convinced beyond a reasonable doubt 
that the Government has proved each of the following 
elements: 

First, that on or about April 28, 1976, the 
defendant you are considering did distribute or possess with 
intent to distribute a narcotic drug controlled substance. 

Second, that he did so unlawfully, willfully and 
knowingly. 

Third, that the substance charged to have been 
distributed in the count is in fact a narcotic druq 
controlled substance -- in this case, heroin. 

I would like to say a few words on each of these 
elements. 


You will note that the first element of the 
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offense is to distribute or possess with intent to distribute 
} the drug. What does that phrase mean? 
{ I want to stress that it is sufficient if you 
5 find beyond a reasonable doubt that the defendant you are 
6 considering either distributed or possessed with intent to 


7 discribute the narcotic drug. 
g 


8 The word "distribute" means the actual, 
ge 
9 constructive or attempted transfer of the drug. The word 
10 "possess" has its common everyday meaning -- that is, to 
1 have something within your control, not necessarily in your 
° 
12 pocket or in your hand, 
13 Possession may be of two types -- actual or 
4 constructive. Actual possession means that a particular 
15 person, a defendant, knowingly has personal, manual or 
16 physical control of the druq, but constructive possession 
17 means that although the drugs are in the physical 
18 possession of another person, a defendant knowingly has the 
19 power to exercise control over them or over their 


distribution or to direct their movement or to cause their 


delivery or aids and abets knowingly and intentionally in 


respect thereof. 


In other words, to possess something, you need 


not have it in your hand or in your pocket, as I have said; 


25 if it is within your power to exercise control over the 
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drugs, you have possession of them. 

Finally, the word “intent” refers to a person's 
state of mind, so the term “posses, with intent to 
distribute" can ! fairly stated to mean to control an ite 
with a state of mind purpose to transfer or deliver that 
item. 

As to the second element, the term "unlawfully, 
willfully and knowingly" means that you are to be satis ‘ied 
beyond a reasonable doubt that the defendant whom u are 
considering knew what he was doing and that he acted 
deliberately and voluntarily as opposed to mistakenly or 
accidently or as a result of some coercion. It is not 
necessary he knew that he was violating any partic lar law. 
It is sufficient if you are convinced beyond a reasonable 
doubt that he was aware of the general unlawful nature of 
his conduct. 

Knowledge and intent exist in the mind. Since 
it 1s not possible to look into a man's mind to see what 


went on, the only way you have for arriving at a decision on 


these questions is for you te take into consideration all 


the facts and circumstances shown by the evidence, includina 
the exhibits, and to determine from all such facts and 
circumstances whether the requisite knowledge and intent was 


present at the time in question, 
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Direct proof is unnecessary. In this connection, 
the Government contends that the defendants attempted to 
conceal their narcotics activities on April 28, 
hiding their narcotics activities, by concealing the 
narcotics themselves and by quarding and camouflaging their 
conversations and by being secretive in their actions. 

If you find circumstances of intrigue or 
deviousness or attempts by a defendant to conceal or be 
secret about the true nature of the transaction, this may 
be considered as circumstantial evidence of knowledge of 
unlawful purpose. 

As to the third essential element, the indictment 
charges that the narcotic drug contr’. Led substance is 
heroin, I instruct you as a matter of law that heroin is a 
narcotic controlled substance. You, however, must still 
find beyond a rcasonable doubt that the substance is heroin, 
You may consider the stipulation as to the testimony of the 
Government chemist in this regard who, it was stipulated, if 
called, would testify that heroin was part of this April 28, 
1976 happening. 

Finally. it is not necessary for the Government 
to show as to the charge you are considering that a defendant 


physically committed the crime himself. The law provides 


that a person who aids and abets another to comer‘ c an offense 
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guilty of that offense as i 


In the context of this case, accordingly 


} 


defendane quil’y of the offense charaed 


you are considering if you find beyond a reasonable 


doubt that Gerardo Martinez Or another defendant committed 
the offense with which he is charged within the count and 
that the defendant whom you are considering aided an 
abetted the one who committed the offense. 

To determine whether a defendant aided and 
abetted the commission of the offense charqed, you ask 
yourselves these questions: 

Did he knowingly and intentionally participate 

ething he wished to bring about? 

Did he associate himself with the venture? 

Dia he seek by his action to make it successful? 

If he did, then you may find that he 
aider and abettor and, therefore, guilty in that way 

The duty Of imposing sentence rests exclusively 
upon a judge. Your function is to weiush he evidence in the 
case and to determine the quilt or innocence of the 
de‘endant you are considering solely upon the basis of the 
evidence and the law. 


Under your oath as Jurors, you cannot allow a 
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consideration of the punishment which might be inflicted 
upon a defendant if convicted to influence you in your 
verdict in any way or in any sense enter into your 
deliberations, 

You are to decide upon the evidence and the 
evidence alone and you must not be influenced by any 
assumptions, conjectures or inferences not warranted by the 
facts until proven to your satisfaction. 

You must consider the quilt or innocence of 
each defe..dant individually. Further, as you probably 
already know, a verdict of guilty or not guilty on the 
count on which you are reporting must be unanimous tc be 
acceptable, 

The issues for you to decide relate to an 
offense under the narcotics laws. We are not enaaned ina 
popularity contest. When you enter the jury box, you are 


‘ 


not expected to check your common sense outside. You should 
use your common sense and general experience in evaluatina 
all the testimony and circumstances in evidence and not be 
confined or confused or diverted from the task that you are 


here to perform. The task is to find the facts. 


Please do not communicate with anyone concerning 


your deliberations in this case except in writing siaqned by 


your spokesman, who will be Mrs, Lovaro, the lady who sits 
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in the first seat. She will be provided with pencil and 


paper, 

I would now like to take a moment to talk to 
the lawyers at the side bar, They may wish to call to mv 
attention any matter that I may have overlooked or where | 
may have misspoken, and I will ask you to relax for a 
moment while I do that. 

(At the side bar) 

MR. SOLOMON: I don't know whether you put 
mere association because at certain points you dropped your 
voice. If you didn't, I ask you to *r mere assoviation. 

I put that in the conspi:acy request but now 
that the conspiracy is Out, the request is withdrawn. 

Outside of that, Ihave no objection. 

MR. TABACOFF: No exceptions. 

MR. SPITZER: No exceptions. 

THE COURT: Any exceptions or Ovjections to the 
charge on the part of the Government? 

MR. SIFFERT: Yesterday you said you would charge 
on joint venture, 

* THE COURT: I think I have sufficiently charged 
on the subject as indicated. 

(In the presence of t > jury.) 


THE COURT: I should like to add that mere 
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association, without more, of any defendant with any other 
defendant is not sufficient by itself to establish 
membership in a joint enterprise. The Government must 
establish beyond a reasonable doubt that the defendant whom 
you are considering entered into the transaction in some 
measure and in some part with a specific criminal intent -- 
that is, with a purpose to violate the law. 

So, if a defendant with understanding of the 
unlawful character of the alleged transactivun intentionally 
engages, advises or assists or aids and abets for the 
purpose of furthering the illegal undertaking, he thereby 
Lecomes a participant in the transaction, 

Does that cover it, Mr. Solomon? 

MR. SOLOMON: Yes, your Honor. Thank you. 

THE COURT: I believe that that also covers the 
Government's suggestion, 

MR. SIFFERT: Tiiank you, your Honor. 

THE COURT: Ladies and gentlemen, you may now 
co out for your deliberations but first, Miss Mendel and 
Miss Jenkins, we have now reached the conclusion of the 
trial and as alternates, you are excused with the thanks of 
the Court. 

(One marshal duly sworn.) 


THE COURT: All right, now you may leave. 
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Name and address of appellant, JOS COLON RODRIGUEZ, 
765 F.D.®. Drive, Apt. 13 G, New York, New York. 
Name and address of appellant's attccicy, LESTER 


YUDENFRIEND, 295 Madison Avenue, New York, Nev York 10017. 


Offense: On July 22, 1975, d2fenlent was con- 
victed of a violation of Titie 21 of the United States Code 
section 841 . On September 20, 1976, Mr. Justice Milton 
Poliack, sentenced the defendant to 


The defendant is now 


I, the above named appellant, hereby appeal to 


the United States Court of Appeals for the Second Circut 


from the above-stated judgment. 


Dated:September 20, 1976 


LESTER YUDENFRIEND 
Attorney for the Defendant 
JOSE COLON RODRIGUEZ 
295 Madison Avenue 
New York, M.Y. 10017 

(212) 689-3161 


